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To the Honorable H.A.W.Skeen, Judge of the Carcuit Court for 
Lee County, Virginia. 

Hurd lv comolaining your erator M.B.Rutherford,acitizen of 
County, would z ectfully represent and show unto your honor that 
Joel Leedy sometime in the year 1882, departed this life,in said 
county ,intesta e, seized and possessed of & valuable real este 
ing am being in said County, on the main read about three miles 

Jonesville,Va., and lheewving thirteen chiidren as his heirs 
and Ely ime Leedy,his wider, +o whom his said real estate de. 
i the year 1882, in a suit fer partition of said real 
dower was assigned said widow therein, and the said real es- 
said dower 
, appointed for the purpese, a repert and 
of record in the Clerk's Office of said County 
and in which report 
and defined by 
AS cont eining 76 acres, to which record of ithe 
and the cenfirmation of the same,referense-is here made, 

Your erator will further represent and show unte your kenor 

tha t howr 1y ps beet oF the heirs of- said Joel Lheedy ,leceased, hawe. solg 


and conveyed their interests in said real estate, both as laid off 


ani assigned to them in said partition and also their undivided in- 
terests in the reversion in said dower, One J.K.P. Rutherford became 
the purchaser of the dower interest of said widow several years be- 

re her death, and also of several undivided interests in the,.re- 
version in said dower, ami on the /O”*iay of HEL; i _,1€Z/,he 
so id and conveyed to your orater 22 1/4 acres by metes and bounds 


sqiq 76 acre tract, and eut of the interests owned By Aim therein, 


copy of the deed for same is herewith filed as part hereof marked 


Sad 


* £ : ‘ ¢ - } ~ 
and on which 23 1/4 acres your orator resides and has TE eee 


é 


ha 


your Peer oe aol San OTe from Resetia A. Leedy, KA of said ‘orieine® 


wt, 
“ 


ner undivided ~interc st in said 78 acres, end for which he fas nSer 





s copy of which is herewith filed as part hereof,marked "B". 

Your orator further states that John Eiliot,@m son and heir at 
law of Selina Fllioet,decessed, rho was one of said original heirs, 
owns 1/7 of PALS of said 76 acres and Dock Barroll, a sen of Wtandena 
Carroll,deceased, who was one of said original heirs, owns 1/3 or 
1/13 of said 76 scres. 

Aud your orator is informed and.ne deubt itis true, that Joseph 
Johnson and his deceased wife, Lizzie Johnson, owned all of said 

tract or parcel of 7o F land amt after the death of said widow, 
Rlviva,some three or four years ago, except the 221/4 acres, &: 
undivided interest of Rosetta A. Leedy, owned by your erator 
the 1/3 of 1/13 owned by 
John Elliet. 
As before intimated, Liazis 


life intestate on the 


thei Johnson, Olin Johnsen, Bradley Johnson, Rey Johnson, Herbert 
Johnson, and Truman Jehnsen, ail cf whom aré infants under the ag 
Ss, to whom her interest descended, 
Leedy, widow as iforesaid,ievarted this life on the 
19. , at which time her said dewer interest 
land ,terminated. 
Your orater further: states that said tract or 
of land is susceptible of partition aimnz those entitled thereto in 
vrovertion to their respective rights and interests therein. And in 
tender consideration reof and in as much 2s your orator is remedi- 
less in the premises save py the aid of a court of equity, where 
matters of this kind are alone and properly cognizable,your orator 
yrays that Joseph F. Johnson, Ethel Johnson, Dlin Jonnson, Bradley 
Johnsen, Roy Johnson, Herbert Johnson, Truman Johnson, John H1liot 


Carroll be meade the parties defendants to this bill,and be 


required to answer the same, but they need not answer under oath 


that being waived; that a guardian ad litem be appointed to answer 
and..defend the interests of said infant defendants in this suit; that 


an erder of publication be made,posted and published against the 





said John Elliet ard Dock Carroll, who are not residents of this 
state: end that said real estate be partitioned among the parties 
entitled thereto and your oraters portiom allowed him ,and the naka 
share purchased by him from Rosetta A. hLeedy be laid off adjoining 
the 32 1/4 ores curchased from said J.k.P.Rutnerford; which hne- al; 
leves ean oe conveniently: done without any materiak injury 5 tne 
richts or Interests of the other parties concerned, and that his 


richt of way as orovided in his saja deed from J.K.P.kutherford and 


4 

Ki 
WITe ,dat ae ot Wwpph 18 2/ ,from his house to thes mai? read 
through said real estate be,daid down and defined by e yartiti 
herein prayed for. 
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Ani that such other further and general relic! 


gad 


your orator as the nature-of.'the e requires’. or 


And your orator vi Le evap pray xd. 
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2O tne Honorable H. A. W. Skeen, Judge of the Circuit 


Court Of Lee County, Virginia; 


rs 


¢ 
rt 


roe answer of Joseph Johnsen to a-bill fited.-in your 


Benor Ss. COmrt by Ja Uno” sk ¢ : 50 much thereof 


5 ohn tm tt phe od 


is necessary for him to 


That he is now the owner 


ed, as shown in the 
Book No. 20, pages -126,ete: 


Your respondent will 
ar ex } 
who, as’ stated in said a 2inant's bill, 


we aot A) id 


a, bere 
ae ere. 
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Rutnertford 


Rutherford, and the complain: 
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4% dy, 
Towe vy 17a Reta y=. 
2OWeT dba. wo 31 ’ SS 
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| 
- ak - ta 
Pte at Oe 
edt 


a 
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Rosetta Lee 


dy 
your respondent's 


ee m fa 
lnterestsorf Dee 


Jonn Gidiet. 
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jusrter acres conveyed to 


st of nosetta Leedy wes 


Lnterest er 
of your respondent's land, exies thet he has any interest 
by reason of his purchase whatever, pursuant to the agreement 
made at the time he received his deed from J. K. FP. Ruther- 
ford, in any event if said M. B. Rutherford is to have one- 
thirteenth assigned cut of your respondent's land, 
dent is entitled to have two-thirteenths rurchesed 


.osetta Leedy interest, except 


y 


ne retoicre it nt ioned 4 ig 1G. Crt TO nim onvaS oF 


= 


ITy=-TWo st Onsa-CUuerter eeres: 
Your respondent asks the court to set off 

complainant's claim his twoéthirteenths which he owns 

chase from the children and heirs at law of Joel heed y., 


= oe tS : ; nl ene 4 é : FS ge 2 z= se 
ZOE Tas Ve Fy Oe Sp tae Be i f Ci : comyls mot 


mour respondent, pray 3, alnant's bili= be dismiss 





m7 Oo * sar Aan > Sandny doe qyeln oy 4- = ee 
as toeyyour respondent because he nas 1 interest Whatever 1n 


_ 


Ey hodkt sz Doe Carroll 


Riot nerhord= Ards see. 5 '. Ruther- 
the.saia @ower trartitioned and J. K.P. Rutherfo rd 


dee@o the complainant his said twenty-two and one-quarter 


acres, and your respondent prays henge to be dismissed with 


his reasoneble costs in this behalf expended, And he will ever 


pray. eve. 
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Ve IN CHANCERY. 


Joseph we Johnson, et Ri. 0 5 6's 0. Sere Hoe oe-bre 0 0S oe. 068s TO SCARAANTN 


THIS CAUSE came on this day to be heard upon the bill of 
complainant and exhibits filed therewith, the answor of defen- 
dant, Joseph F, Johnson, and exhibits filed therewith, the an- 
swer of the infant defendants by G. P. Cridlin, their guardian 
Ad Litem, duly sworn to, general replication to all the said an- 
swers, and depositions of witnesses for plaintiff and defendant. 
And was argued by counsel, 

On consideration of which, the Court is of the opinion that 
the complainant has no right to maintain this suits that the par- 
tition made at the time the deeds were executed ih 1891 was made 
pursuant to an agreement that was valid and binding at the time, 
and it left the said M. B. Rutherford to purchase one-thirteenth in 
the reversionary interest to complete his title to the 22 1/4 a- 
cres, and the said J. K. P. Rutherford to purchase tyo-thirteenths 
to compbete his title to his 53 3/4 acres; and that in pursuance 
of said agreement, the said complainant purchased the undivided 
reversionary interest of Rosetta A. Leedy, and the Court, there- 
fore, adjudges, orders and decrees that her said interest be and 
the same is contained within the 22 1/4 acres deeded by J. K.P. 
Rutherford to M. B. Rutherford, and that the other two-thirteenths 
to be purchased by J. K. P. Rutherford to be in the 53 3/4 acres. 
And it being proved that all of said two-thirteenths have been 
purchased except the interests of Dock Carroll and John Hlliot, 
it is decreed that their interests be, and the same are in the 
53 3/4 acres; and that Joseph Johnson's title to his said 53 3/4 
acres 1s quieted as to any interest the said Rosetta A. Leedy or 
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And it is further ordered and decreed that the parties 
in interest in this suit who have filed original deeds with 
their depositions have permission to withdraw the same; and 
that said plaintiff's bill be dismissed at his cost, and the 
said Joseph F. Johnson recover of the said M. B. Rutherford his 
costs in his behalf expended, including legal attorney fee, all 
of which is to be taxed by the Clerk, and for which execution 


Cause 


may issue. And nothing further remaining to be done the 


a 


is stricken from the docket. 
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The depositions of M. B. Rutherford, and 


taken before the undersigned 4otary Public for bee Bounty, Virgin- 


ia, at the Law Office of Yas. W. Orr, Jonesville, Va. by consent of 


- 
parties, on the llth day of Aariuary, 1012, to be read ss evidence 


in a certain suit in chancery pending in the Circuit Court of said 
County, in which said M. B. Rutherford is slaintiff and J. F. Jehne 
sor, et @1, are defendants. 

eeaeanite Plaintiff and his counsel. 


Defendant J.F.Johnson and his ceunsel, and Geo.P. 


Cridlin, guardian ad litem for the infant defendants. 


M. B. Rutherford a witness of lawful age, after being duly 
sworn, deposes and savs. 

Chief! examination by plaintiff's counsel. 

Please state ‘our age, residence and occupation? 

The testimony of this witriess is objected to because +izzie 
Johnson, former wife of the defendant J. F. Johnson,is dead, and 
this witness is incompetent for that reason to testify in this case. 

C. Tt. Duncan. 
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A. Fifty-four years old; veittle west of Jonesville about three 
miles, and am a farmer. 

Qu Are. you. the plaintartTY in this suit? 

As t am. 

Ql. Please state how many shares or interests you own’ in the 
seventy-six acre dower lot or tract of land in the bill ma@iitioned 
and from whom you purchased those interests? 


A. I owned five shares. I purchased one of the interests from 


. babu L scary. CGC. B. Fleenor and wife two shares: one share from 


A 
Isaac Leedy and one share from Joseph Leedy. 





The foregoing answer is objected to as evidence hecause 
if he owned ssid sheres as he has described his ownershin thereof 
is in writing and the writing is the hest evidence, 


Counsel for defendant. 


Vid you obtain deedsfor those interests and, if so, will 
please-file the same with this your deposition,marked deed "1" 
"S" and "4" respectively, with ths right reserved to withdraw 
deeds when this suit is determined? 
I have deeds and here file the same marked deeds "1" "on 
and "4", 
Ox State whether or not,at any time, you sold and conveyed 
any of your interests in the said seventy-six acre tract and, if so, 
who#r to and what interests did you convey? 
Ae I conveyed J. K. P. Rutherford the five interests deeded 
by me to him on March, 16th 1891, and I file the deed of the said 


five shares as exhibit deed number {#" with same reservation. 


Qe otate whether or not in the trade made by you with J.K.P. 


Rutherfordwhen you conveyed him the five shares, he conveyed to 
you any land nd, if so, what he conveyed? 

‘The foregoing question and any answer thereto objected 
to because the deed is the best evidence thereof and speaks for 


itself. 
Counsel for defendant. 


A. He conveyed to me twenty-two and one-quarter acres the 
same day 1 conveyed him the five shares. 

Q. Will you please file a copy cf said deed with your depo- 
sition as nart thereof, marked "A"? 


A copy of said deed is exhibit with the bill marked 


Hotate whether or not the twenty-two and one-quarter acres 
conveyed to you by J. K. P. Rutherford is in your possession and 


whether or not that is the piece of land on which you built and 





now reside? 


A. Yes, sir. It is in my possession and has heen ever 
since the deed was made. +here was a small building on it when I 
got it, @ small stable and crib. J have since improved the build- 
ings and added to them, cleared and fenced land, and have lived 
there nearly twenty years perhaps in next March. 

Q. State whether or not after you traded with J. K. P. Ruthe 
erford you purchased any other or further interest in the seveynty- 
aix acre tract and, if so, from whom and when? 

A. Some eight cr nine years afterwards + bought Kosetta A. 
Leedy's interest or share. 1 see the deed is dated July, 4th, 
1900, and a cony thereof is filed with the bill marked "B", 

Q. Do you still’ own the “osetta A. Leedy interest and is it 
uncividea@? 

A. Yes, sir, I still own it and it is undivided. 

Qn At the time you traded with J. K. P. Rutherford and con- 
veyed him five undivided interests in the seventy-six acre tract, 
how many interests did he own in that tract, if you know? 

A. I know of his owning three shares and he claimed that 

he bought two other shares, but i never saw the deeds. 

Q. At the time of said traie lov rery eheares remained out- 
standing or unsold at that time? 

A- Three shares- Mandana Cur’oll, Selina Elloit and Rosetta 
Ay Leedy. 

Qe Is Mandana Carroll and Selina Llliot dead or. living? 

Be They are dead. They died leaving some children to whom 


their interests descended. 


Q. otate whether or not Rosetta A. Leedy was they as 


of Joel Leedy, deceased? 
re Yes, she was thé/ a=? 


Q. At the time you,traded’ with J. K. P. Rutherford was she 





vn about eight 


of age 
After we traded she became of age 


A 
is my information. 


yeors, 
Did. you’ purchase, her interest soon after she arrived at 


or nine 


Qs 


twenty~one vears of age? 


oS 


Ae 
EXAMINATION. 


Q. 


CROSS 
Where ais the erigzinal deed. [rem J. Ke Pi: Rubmert ora. te 


Q- 
and one-quarter acres of 
the 


your twenty-two 
Avs Trhave it here ith me. 
yo K. P. Rutherford partitioned t 
ss Tact that "you 


time 
of TaAneirl ss» 12, Sey 
which you 


COon= 


seventy-six acre dower tract 
P. Rutherford  enly we: sheared owed? 


veyed : 
This question and anv answer thereto is excepted to he- 
no partition is shown, and because, as beresat | 


the deéd. ef the plaintiffites &. Kw iP. 
varied @r° altered ny 


Cause 


yievyedy 
and cannot be contradicted, 


evidence 
evidence. 
Jas @ 


statement or 
W e Orr e 


Aole 


Ii deeded him fi shares. 
FF hand wou. the teed) that, you file ng to convey 
you to please explain Why Ph refers’ te 


Lo 


ive sheres, + Will ask 
two, shares at the main road and then’ goes on and attempts 
explain why three and one 


eribe -three, other, sHErss end; alee. 
been rubbed out and changed? 
I cannot read and + will leave it with you gentlemen to 
and read them. 
deeds ever since they 


deeds 
Whee hag nad posssesicn cf these 


were made? 





A. The deed for the twenty-two and one-quarter acres ! have 
had myself, ard the other one to J. kK. P. Rutherford came 
the Clerk's Office: 


How long has 3 EE you’ 2% 2D) qut«- of tne 


brought. 

Tea’ it not a fact that you and J. K. P. Rutherford to- 
gether owned ten of the tindivided reversionary interests ir 
dower tract of seventy-six acres, and that gy er oe Ruthert erd 
owned all the dower interest, and that. you and J. K,. P. Ruther- 
ford agreed to ® partition of it on the day that -your desd was 
made to you and you made a deed to hin? 

BHojection. 

The foregoing question and any answer thereto objected 

to for the same reasons above stated. 
vas. W. Orr 
A. We did own ten shares. We agreed to divide the land and 


he wags to let me have so much pRxkk,if Eoconveyed him five shares 


at, $100.00, and he deeded me back twenty-two and one-quarter acres 


4 


at gl58.900, and when the deed was drawn up I paid him $1358.00 in 


hand paid and give him a vendor's lien for #20.00 in the deed and 
that was to be paid in twelve months, and I have got a receipt 

to show that that $20.00 is paid. 

Chie And you conveyed to each other whatever interest you. 
might have in each others shares, did you? 

Ths foregoing question is objected to because the deeds 
are the best evidence and will show for themselve and all ques- 
tions intending to contradict, vary or alter the written contract 
as shown by the deeds are excepted to as inadmissible. 


OPT 





I told you exactly how it was done- 

At the time you partitioned this and made such deed to 
each other did you end J. K. P. Rutherford know that there were 
three shares in that dower tract still outstanding? 

Yes, sir, we did. 

Was it not agreed with you and him at that time that you 
would buy one of these shares outstanding and he would buy two 
and that would complete your titles? 

A. We talked about it. 

ane And in pursuance of that agreement didn't you go on and 
buy one interest, end didn't he attempt to go on and huy his two 
interests as agreed on, 2nd hasn't he bought all of these two in-« 
terests except one-seventh of onc-thirteenth and one-third of one- 


thirteenth? 


lixcented to hecause intendgg%z to contradict deed, which 


gannot be done, and the same is, therefore, inadmissible. 

Jas. W. Orr. 
A. IRE way it understand it is, when I conveyed tha@m five shares 
8 lanc to J. K. P. Rutherford and he conveyed me twenty-two and 
one-quarter acres of land, I was not dealing with J. kK. P. Ruther- 
ford then, I was up with him, and then Lf had to deal with Rosetta 
A. Leedy and + bought her interest and he bought some of the other 
interests and he has not bought some of them yet. 
Q. You say that an agreement was talked about between you and 
Mr. Rutherford that you would buy one share that had not been 
bought, and that he would buy two shares. Now is it not a fact 
that you bought your one share and that he attempted to buy his 
two shares? 
oe I bought my share,and paid for it, and he attempted to 


buy his two shares. 





Do you know how much he did buy of the other two shares? 

No, I don't re@ollect.how much he bought. 

The foregoing questionsand answers thereto objected to 
for the remsons above stated because intending to contradict 
or vary the written contract or deeds between the parties. 

dase. W. Ofrs 

O Is it not a fact that you bought the “osetta A. Leedy in- 
terest pursuant to the agreement that you had made with J.K.P.Ru- 
therford:that--you werervte’ buy one more share to perfect your titie 
and he was te buy two more shares to make his title perfect? 
A. No sir. I didn't make no such an agreement. 
Qe Wo you claim yousone-thirteenth interest in your own 
tract on just’ out "of the Jonnsoen tract, "or beth? 
A. I claim that. interest in that dower land. That is what 
I claim in the seventy-six acres- 
one Which is worth the most to you one-thirteenth out of John- 
son's fifty-four acres or two-thirteenths out of your twenty-two 
AGCTes? 


The foregoing question excepted to for the same reasons 


T « Tr” {~ 
- of « ar) Ra aae™ 


One-thirteenth of Johnson's is worth the most. 


Is it net a Pact new that the. value weuld be equal, and 


5 
_/ 


that that was the intention. when you .and’ J. % o Mut wert era die 
¥reen that Land? 
Lhe foregoing question excepted to for the same reasons. 
Orr. 
i cannot see that that was our intention at all. 
I want to ask you if you didn't tell Milt Harber down 
there in your community somewhere somstime along last fall when he 


was working on the school house that you. and J.K.P.Rutherford had 





divided this land and deeded.to each other your interests, and 
you were to buy one share to make your t13 perfect and he was 
to buy twe' shares to make his title perfect? 

The foregoing question and any answer thereto excented 

above stated. 
Jas.W.Orr. 

Ne, sin. 1 did not. 

I want to ask you if you did not have the same talk to 
Charlie Uraham end Newt Wygal wherein & claimed 

excented te for the same resrsons’ 
Jas.W.Orr. 
I don't recollect having any talk to hewt Wygal at all 


and I don't recollect saying amyxkxxg that to Charlie Graham. I 


have no knowledge of telling Mr. Graham any such stuff as that. 
5 
Pd 


Q. Didn't you admit ‘to me in my) Office just a short:time 


before you brought this suit that that was the agreement, but 
that vou were now standing on ycur deeds? 

IT don't recollect having any such talk. 

Do you not remember telling me that you was going to 


sult and stand on the papers and not allow anybody to tes- 


i-den"t recollect any .aueh ‘stuffias that. 
the foregoing questions and answers objected to for 
the same reasons as ahove stated* 
Jas. W. Orr. 
Q. Do you claim now that you only own the one-thirteenth in- 
tereat that vou bought from Rosetta Leedy in the dower land? 
A, Yes, that is the only share outside of the twenty-tyo 


and one-quarter acres, 


Q. Is it not a fact that John Elliot owns one-seventh of one 





thirteenth in the twenty-two acres es well as in the fifty-four 
acres; and that Dock Carroll owns one-third of one-thirteenth, 
in the whole seventy-six acre tract, yours 2s well as Johnson's? 

The foregoing question excepted to for the sare reasons- 

J.W.Orre 
Ae So, Srey iow Tt, 
Q. Why is it that you are not willing for us to have the 
Carroll and "lliot interests in our fifty-four acres and you take 
Rosetta Leedy's interest in your own twenty-two acres? 
A. I bought the twenty-two acres and 1 paid for it and I 
made him a deed for the five shares, then f 
Rosetta A. Leedy's. | as mengaxky Rosetta bcedy'’s*éhtire in- 
terest and £ bought 
Qe Her interest was in Lwomuy-two acres and his fifty- 
four both was it not? 
A. I cannot understand it t | interest was in the 
scverty-six acres and undivided. 
Q Did you buy twenty-two and one-avarter acres from J.%.?P. 
hutherford or did he only convey to you his interest in that twentye- 
two and one-quarter acres?rubgaarkxt 
fhe foregeing question objected to for the reasons ahove 

stated. Jas. W. Orr- 


He conveyed me twenty-two and one-quarter acres, 


Did you or not at the same time convey to him your inter- 


est in the reversion of the dower tract? 

A. I conveyed him them five shares. 

Q. I see the deed of the 16th wf March, 1691, from J. K. P. 
Rutnerforda and wife to you mentions a consideration of $158.00. 
How was that paid, if paid at all? 


A I paid him $138.00 when the deed was drawn up, and 4 





vendor's lien for $20.00, believe it was, retained in the deed to 
be paid in twelve months, 

Q. How did you pay that $138.00? 

Ae I conveyed him five shares at $100.00. I don't remember 
how + paid the $58.00 and at the end of twelve months I paid the 
&$20.00. 

Q. At the time you conveyed to him the five shares, and he 
made this deed hack to you for the twenty-two and onequarter acres, 
your entire interest in the land was the five shares was it not, and 
his entire interest in it was the five shares he owned and the en- 
tire dower of the widow wasn't it? 


A. Yes, he owned five shares and the dower. 


And your purpose and his at that time was to lay off to 


your interest on account of the shares that you already owned 
the interest which you had agreed to buy wasn't it? 
f have no recollection of it being laid off. He could 
lay off a thing he didn't own and¢*% could not deed a thing’ E 
not own. 
If you owned the interest of Nosetta “eeay im this» lana 
it hed not been settled between you at thp.time this deed was 
made by him agreeing to buy the Ellict and Carroll interestsand 
you Rosetta Leedy's interest, how Aid it come that you waited («47 
1891 to 1900 the time you bought this Rosetta Leedy interest and 
made a deed to you for this land, until eleven years before you 
brought this suit to recover it? 
A. Yhe deed £ thought was lost. 
Q. You knew you had peid for it didn't you? 
Ae I recollest that. 
Q. iow, if you recollect that,éven though ths deed was mis- 


placed, how did you come to wait eleven years until you in&tituted 





this suit? 

A. Mrs. Leedy was living when the deed was made to me and in 

the contract I was not to have it until her death and when my dgZZC 

MERE on west end came back ey said Mrs. 4Heedy was dead- that 

has been some three years ago since he came back from the west. 

ae Don’t you know when she died? 

A. 

a. Well, then if you were waiting for MrsLeedy to die, how 

did it come that you waited three or four years longer before you 

instituted this suit if you thought that you had any right in the 
er at all? 


{It went on until there came up a trade» 4 man by the 


name of John Yok was talking about buying Johnson's land and ny 


part, and he examined the records and he found there was a share 
bé@lenging to me. in that lend, also the varroll share,and he didn't 
trade. And a fellow by the name of Skeen started to buy it and 
Johnson came up here to make a deed and he RREGRMRE make it gzood 

» 
by some means, 
on You say the first time that you ever found out that you 
had any interest gn this land, or the first time you wanted to 
assert any interest in this land, was eleven years after you pure 
chased it, and three to four years after you knew M yg. Leedy wag 


dead, and not until J.F.Johnson was troubled about selling it, is 


that wes a Tact. 


RE-EXAMINATION. 
Q. If + understand you correctly vou purchased from J. k. P. 


Rutherford twenty-two and one-quarter acres out of the interestJ he 
LALA 


owned in the reversionary interest in the dower and it *$ Laid of f 


and defined by meets and bounds and conveyed to you. Is that cor- 


rect? 





Yes, sir 
Then,if I understand you, Z£&BEx you bought Rosetta A. 
3edy's interest some eight or nine years aPter you wmraded with 
-pP, Rutherford? 

Yes, sire 

The widow Leedy was then living and continued to live 
until three or four years ago according to your information? 
A. Yes,sir- 


Qu You did not consider that you were entitled to your in- 
terest purchased from “osetta A. Leedy until the death of the widow, 


did you? 

A. That was my understanding. 

Q. If I understand you, you claim under your deed from Rosete 
ta Leedy a one-thirteenth undivided interest in the seventy-six 
acres? 

A. 

e. But you claim that that one-thirteenth, on account of the 
deed of J. K. P. *utherford to you for the twenty-two and one-quar- 
ter acres out of his interest,amé should be laid off to you out of 
the fifty-four auvres? 

A. That 2s my understanding. 

Om You then claim, do you not, the twenty-twoand one-quarter 
acres by virtue of your purchase from J. K. P. Rutherford, and in 
addition to that,one-thirtesenth of seventy-six -acres outside of 
the twenty-twWo,one-quarter acres? 


That is what + claim: 


All the foregoing questions are objected to hecause lead- 


Counsel for defendant. 


Kkhe-Cross-exanmination. 


Who surveyed your twenty-two and one-quarter acres when 





J. K. P. Rutherford deeded it to you’? 

Ad ch. CF Bil pets He run around the whole tract of lande 
the seventy-six acres and then laid off to me twenty-two and one-~- 
quarter acres. 

This question and answer thereto is excepted to hecause 
intended to be in conflict with the deedg and the deed is an abso- 
lute conveyance of the twenty-two and one-quarter acres by meets 
and bounds and purports to be out of the J. K. PL Rutherford in- 


terestjin the seventy-six acres, and is the best evidence, 


ares 2 x 


wr 68 


‘an At? the *t tme) whese= t deeds were made by you and J. HK. P. 


Kutherford, the one by you to J. K. P, Rutherford and the oather 
K. P. Rutherford to you, did you own any other interests in 

this land at the time thah the five shares which you undertook to 

contey. to’ doh. Pe thither? ond? 

Ae No, e#ire 

Qi, And you never paid any other money except the $29.00 

that you had borrowed from J. K. P. Rutherfiord back to him did 

you? 

A, I deeded him the five shares at $100.00 and then |! paid 

him in hand paid $38.00 and a vendor's lien was retained in the 

deed he made to me for the $20.00 and twelve monbhs after {£ paid 

it. “LE have.got a’ receipt in my pocket. 


Rej=re-examination in chbéf. 


@.I show you a receipt which you seem to have in your possession 
for £1.20 dated 16th day of November, 1982, and signed J. K. P. 
Rutherford. “tate what this receipt was for? 

Hdjection. 


The foregoing question objected to because the receipt 
| Mo PRITICAN 


itself shows what it is for. G My DUC AS 





was to show that I had paid the $20.00 and its in-+ 


Will vou please file said receipt with vour deposition 
ef £ ‘ r 


part thereof marked "Receipt $20.00"? 


I file the same as requested: 

Who wrote that receipt? 

I thought George Ylankenship wrote it, but 1 am told that 
is not his hand writing and perhavs + am mistaken. 

And further édhis deponent saith not: 


Pignature waived: 
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lir. Harber, state your age, residence and occupation? 
Fifty-two years old; reside near Hubbard eprings, Vir- 
am a carpenter. 
you are acauainted with M. B. Rutherford, 
the pleintiff in this suit, and if so, how long you have known him? 


fe aba I have known him pretty nesr 211 my live,!I redkon, 
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his ownership of any part of tne Elvira Leedy dower tract 
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This deed made this 16th day ot March 1891 by and between 
J. K. P. Ruthertiord & Catherine Rutherford, his wit'e, ot the one 
part, and M. B. Rutherrord, of the second part, all ot the county 


of Lee and State of Virginia. 


Witnesseth, That said party ot the first part, for and in con- 


Batis on Oo: the sum of’ one hundred and firty-eizht dollars, one 
hundred & thirty-eight doliars in hand paid, the receipt of 
which is hereby acknowledged « twenty dollars to be paid within 
twelve months, from date, doth by these presents give, grant, bar» 
gain, sell and convey unto the said M. B. Rutneriord that o1 said 
J. K. P. Rutherford's interest in the dower of Kimira, Widow ot 
Joel Leedy dec'd. lying &« being in Lee County, Virginia about 3 miles 
west of Jonesville, and bounded as follows:- Beginning on a Rock, 
thence N e+ W 58 poles to a maple u 2 sourwoods, thence about N 
W. 10 poles to a stake by a sink, thence N. 86 Lp PRs 87 E48 
poles to two white oaks by a path, thence S 34 1/2 E 87 poles to 
a white oak thence S od 8 64 1,2 poles to a rock, thence S$ 6 FE 
18 poles to a rock, thence S 64 E 5 poles to Pee eee thence N 1 1,4 
W. 4 poles to a spring; thence N. 76 5, «4 # ble poles to the 
Beginning, containing twenty-two acres . one quarter, more or less 
To have and to hold unto the said M. B. Rutherfors and heirs 
Yorever together with the appurtenances thereunto belonging, in- 
cluding pass way from said M. B. Rutherford's house to the main 
road; and the said J. K..P. Rutherro:id & wife hereby covenant that 
they will warrant generally the parcel of land or interest hereby 
conveyed. Witness, the following signatures and seals. 
J.K.P.Rutherrord, (Seal ) 
ner 
Catherine x Ruther. ord (Seal, 
mark 
Virginia, Lee County, to-wit:- 

1, Jonn B. West, a Notary Public for said county and state, do 
hereby certiry, Bie J. K. P. Rutherio.d and Catherine Rutherford, 
hie wife, who:e names are signed to the foregoing deed, bearing 
date March 16th 1491, have acknowledged the same betore me in my 


said county. Given under my hand this i6th day of March, 1891. 


Jonn B. West N. P. 





Virginia, Lee County, to-wit: 

| In the orfice of the Clerk' scattive of the county court for 
said Sodinty elds 4th day ot January 1¥02. This deed was presented, 
and togetMer with the certificate thereto annexed, admitted to 


record. 


Teste: B. M. Morgan Clerk. 
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This deed made thie the +th dav of July, iv00O by and between 
Rozetta A. Leedy of Page County State of Iowa of the one part and 
mM. B. Rutherford of Lee County, Virginia of the other part. 
Witnesseth that for and in consideration of the sum of twenty 
five dollars in hand paid the receipt of which is hereby acknowl- 
edged the said Rozetta A. Leedy doth hereby grant and convey with 
covenants or general warranty unto the said M. B. Rutherford 
all her undivided right title and interest in and to the Dower of 
Elvira Leedy widow ot Joel Levdy Deceased in the lannds of the said 
Joel Leedy Deceased in Lee Co. Va. on the main road about three 
miles west of Jonesville and which dower was laid o.t and assigned 
to said widow by the Commissioners who partitioned the lands of the 
said Joel Leedy deceased among his heirs to which report of said 
commiesioners refference is here made ror a more particular 
discription o1 said dower and the interest thereby conveyed being 
one share in eaid dower that descended to the said Rozetta A. 

Leedy as an heir at lew of the said Joel Leedy Deceased. To have 
and to hold the said undivided YPieht titas and interest wnto the 
said M. B. Ruthertord and his heirs forever. 

Witness the foliowing siiandittode end seals. 

Rosetta A. Leedy Seal 
State of Iowa 
ga 
County or Page. 

On this 12th day of July 1900, betore the undersigned a Notary 
Public in and for gaid county and state personally appeared Rosetta 
A. Leedy, to me personally known to be the identical person who 
signed the foregoing instru- 4s grantor and acknowisdged the 
execution of the same to be her voluntary act and deed for the 
purposes therein expressed. 

Witness my hand and seal the day and date last above written. 


H. I. Feskett 


| Notary Public 
* Ny com. Expiree July + 1y06. 
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Virginia, Lee County, to,wit: 


In the Office of the Clerk of the county court for said county 


the 4th day of January 1902. This deed was presented, and together 


with the certificate thereto annexed, admitted to record. 


Teste: B. M. Morgan Glerk. 


D.B.38, page 193. etc. 
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IN. CHANCERY, 


Ble Bs Wo Ger DOM ie os DAR cin Alu So arty oa Seagate 


Brief of attorneys for the defendants. 


This is a suit brought by M, Bb. Rutherford to have what 
we contend to be a second partition made of a tract of land sit- 
uated in Lee County, Va, containing 76 acres, snd known &s the 
ae tract of lend owned by Hi yi ek Leedy, widow of Joel Leedy 
both now deceased, Tt is admitted by both parties that itlvira 
Leedy,widow, owned this trect of land for life, and ‘sold: it. to 
Ji K.P. Rutherford: that Joel Leedy had thirteen Ghildren and 
heirs at law whe were entitled to the reversionary interest of 


said dower tract of land, The evidence from the title papers 


prove that on the 18th day of March 1891 when this dower interest 


was partitioned between J, K. ir. Rutherford and &. b,. Rutherford 
according to the contention of the defendant, that J. K. i. Ruth- 
erford had a deed to the dower- 76 acres, but that he and iM, B, 
Rutherford wad bought it jointly; that MN. By Rutherford had bought 
eight shares of the thirteen reversianty interests,anc conveyed 

GO. Ja Ke lPyoRuther lore five of those shares, J, K. F. Rutnerford 
owned two other shares, making at that time, including the five 
bought from M. 4. Rutherford, seven | LM. Bl Rutherford own= 
ed three reversionary interests and Gs -, Ruthergerd owned, then 
seven reversionsery interests, they ogreed, to vartition the dowe 
tract in that proportion and had Cc. Cc, Elliott, a surveyor, to 
survey the whole tract and lay off to N..b. Rutherford 22 1/4 a- 
Gre@je ihe: deed? being an Jyvk.-L.. Rutherford, it was yonlyineces- 
Sary that he meke to M. B. Rutherford a deed to his interest in 
thet want of the dower, which he deeded by metes and bounds ace 


cording to Elliott's survey, an@ states positively in that deed 





(See deed of J. K. FP. Rutherfora to Mo. 3B. Rutherford) that he con 
veyS his interest in that dower piece and warrants generally the 
title to his interest in it and, as he says in his deposition, he 
“conveys nothing in fee simple, because he never gold to at 3 
Rutherford one foot of land in fee Simple but for the puryose of 
carrying out their apreement of pant ition he executed this deed 
to:-M,. 8B, Rutherford for the 22 1/4 acres. his interest in that 
much cf the dower tract, NM, B. Rutherford already being the owner 
of three-thirteenths by purenase and at that time it being further 
known and &greed that the tio together had. only Dougnt ten sneres, 
and that there were three shares still outstanding, and to further 
consumate end to make their partition equal they agreed that when 
MM. B. Rutherford rurchased one other interest thet it should be in 
22 1/4 and meke his title perfect and complete; and that when 
ie hutherford bought the cther two interests,th¢yshould be 
im his :'-53 Sf 4 acres wnich he retained in the dower tract, ard 
make his title perlect and complete, And iin pursuance to that a- 
greement,and virtuelly admitted by M. 6. Ruther?fora in his derosi- 
tion, i. B, Rutherford purchased the interest of nosetta A, Leedy 
which 1s in his own tract of lend, ena J. KS Er, Rutherford pur- 
chased all of the seven hntesests of the Elliott heirs except one, 


Rye | 
and all the interests ‘the Carroll heirs except one, those two in- 


terests to be in his part of the dower trect of land to complete 


tne equalization of the original partition, each perty, at tnat 
time, going into the absolute, open, notorious and adverse ros- 
session of their interests anda holding @%claim against each other 
ever since that day, At the time C, C. Elliott Surveyed the 

22 1/4 acres of the dower tract conveyed to Mi. B. Rutherford the 
residue of the tract was surveyed and J. XK. 4, Rutherford sold it, 


with covenants of seneral warrenty, to T. H, Plenary, excerpt as to 





w\ 


% 


the interests he ned not’ purchased of tthe Elliott and Carroll in- 
terests, See deed executed by J. Ky F. Rutherford and wife to 
T, H. Flenary;: qi. Ylanary sold and conveyed, with coveRants or 
sencral warranty likewise to Cherles Rutherford and Susan Huff. 
See deed filed with J. F. Johnson's deposition, Said Huff con- 
veyed to Charles Rutherford her: interest in said land, Charles 
hutherford to J. F. Johnson, the defendant in this suit, and-his 
wife, Lizzie Johnson, From an inspection of said deed your Honor 
Will see that the lands in the possession of the defendant have 
been held by him and his vendor for more than ten years with open 
notorious, adverse, pesaceable rossession witnout any claim being 
set up by M. B.. Rutherford or nis vendor Rosetta A. Leedy, M. B. 
Kutherford knowing all the time that he hed no interest in your 
defendants land by reason of his purchase, See J. Fy. Johnson's 
deposition, where he admitted that there was no defect in your 
defendant's title emcept tne Zlliott and Carroll interests} that 
that was all there wes against it, knowing that when he bought the 
etts A, Leedy interest. it was to be £n his own 22 1/4 whien had 
been deeded to him, vee the depositionsor J, K,. PF. Rutherford, 
C, iu. Graham, I, wyged and M. EY. Harber, proving clearly and um- 
mistakesbly the partition of the dower tract of land, 
gsreement between the original perties 
other interests. 

“We can see no standing fcr the pleintiff in a Court of 
ggulity on @ esse like this, where it is shown by a rreronderance 
of tne testimony that the complainant is seeking to recover somes 
thing that he knows he is not entitled to, and we contend thet all 
parol diidotios is admissible’ in.a case like this tc trove a con- 
tract of partition where the subsequent conduct of the varties 
trove that tney carried it out,and undertook to carry it out, sand 
have acquiesed in it for more than twenty years, hau: ene some 


kind of. e delusion M. B. Rutherford. conceives tne idea tnat he 





s 


could win some more land by bringing suit on his Rosetta Aéedy 
interest, losing sight of the fact that should he be entitied.to 
oné-tnirteenth edditionsl out cf Joseph Jchnson's 53 
tnet Joseph Johnson is entitled to tw-thirteenths out of 
22 1/4 acres, 
we think that we have made this case so cleer to the mind 
of the Court that it is not necessary to argue it further: thet. 
the plaintiff's bill should be @ismissea at his costs; that he 
hag no right nor no interest in our lend and cannot maintain this 
suit for the purposing of heving his richt of way, Or pass way, 
assigned, nor. for any other Purpose, Tne rlaintiff is bared from 
setting up his claim by the statute of limitation and by. laches, 
further eround that the only interest which he owns is in 
imagination, 
ihe ccumplaingnt claims thet Js Ke bk, Rutherford conveyed 
fee simple the 22 1/4 acres to the said hk. B. Rutherford, which 
not true, See deed, which states tnat it is only his interest 


fT» 


pert of the dower, ine ccmplainant wants to rest his whole 
case on the deed and dodges the real intention of the parties, 

see his deposition for evasive answers, He admitted in answer 

to one guestion that né purchased Rosetta A. Leedy's interest tur- 
Suant to the agreement thst he was to buy one share 

nutnerford two sheres, But seeing the Rotb& he 

self in he finally denied that acreement. 

Shih tt. nuthertord never did own ten-tnhirtecntas..o2.the 
reversion, he cnly owned seven-thirteenths end M. B, Rutherford 
three-thirteenths. No cone disputes the fot that’ ofthe ‘three- 
thirteenths,not purchssed at the timé or the partition, the vart- 
les had.a right to sell to whom they yleased, but that dia not 
effect the agreement between Jd. 4. %. Rutherford and um. Bo Ruthe 


érford thet one of the unyurenesed interests should be in the 


22 1/4 acres and two of tne unfyurchesed interests should be in 





¥, Rutherford’s 53 3/4 acres. 


Respechfiully submitted. 
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cant IN CHANCERY.~ Plaintiff's Brief. 
De Pe ltieenh.” We Bs. o'n cote nine th agin gle eee s oo) SPOON CSU ES- 

Mis is a suit for partition. 

In the year 1882, Joel Leedy died in this County, intestate, 
possessed of a valuable real estate, on Chestnut Ridge about three 
miles west of Jonesville, and leaving a widow, Elvire tbeedy, his 
second wife, and thirteen children, to whom his reel estate descend} 
ed, and soon after his death the said real estate was partitioned, 
and in saic pertition 76 acres was laid off and assigned to his wi- 


dow, Klvire, including the mansion house,as her dower, and the res- 


idue of seai@é real estate, outside of the dower, was partitioned a- 


mong the heirs. he said widow survived her husband several years, 

hes been dead only three or four years, and on the 

¥. 34 iw g EOL! , She sold and conveyed to J.K. 
P. Rutherford her ssid dower interest for $275.00. The said J.X%. 
P. Rutherford also purchased from five of said heirs their undiv- 
jded interests in the reversion in said dower, and M. B. Rutherford, 
the plaintiff, purchased from five of said herrs their undivided in- 
tferests in the reversion in said dower, and on the 16th day of March 
1891, the said J. K.P. Rutherford and M. Bb. Rutherford, the plein 
tiff, made a trade, or exchange of interests in said 76 acre tract 
ef land, by. which the plaintiff, M, B. Rutherford, conveyed to the 
said J. K. P. Rutherford the five undivided interests, or shares, 
owned by him in the reversion in said dower, valued at $100.00, and 
the said J. K. P. Rutherford on the same day conveyed to the plain- 
tiff 22 1/4 acres out of the interests owned by him in said tract of 
76 acres, for the consideration of $158.00; $138.00 part thereof 
hand paid, and $20.00, the residue, to be paid in twelve months. 


the 
the $138.00 in hand paid, $100.00 was the value of,afive shares con 





veyed by the plaintiff to said J. kK. P. Rutherford, and $38.00 
was paid in some other way, and the $20.00 was afterwards paid, 
with some interest, and the plaintiff files J. K. P. Rutherford ]s 
receipt therefor with his deposition. he plaintiff went into pose 
session of the 2&2 1/4 aeres at once, March 16th 1891, made valuable 
permanent improvements thereon, building and repairing a dwelling 
house, end erecting other buildings thereon, and has resided on said 
land ever since. +he deeds between the parties, each dated March , 
léth 1891, show the transaction between the parties, and it will be 
observed thet the deed from J. K. P. Rutherford to the plaintiff con 
veys the 22 a/4 acres by metes and bounds, and the proof shows that 
it was surveyed for the purpose by C. C. Elliott, and the conveyance 
with generel warranty 


in tee Simple and absolute, and the 22 1/4 acres was that much of 


the interests then owned by the grantor, including the five shares 


: shen 
conveyed to him that day by the plaintiff, he, being the owner of ten 


out of the thirteen undivided interests in the reversion in said dowe 
er-and also the dower. 

Av the time of this trede between the said J. ZK. P. Rutherford 
and the plaintiff, March 16th 1891, there were three undivided in- 
terests unsold by the heirs in the reversion in said dower,viz: Mrs. 
Carroll's, Urs. Elliott's and Rosetta A. Leedy's interests. Rosetta 
A. Leedy was at that time ,4Warch loth 1891, a minor under twenty-one 


years of ese, end did not become of age until the day of 


& 
— ,1900, and on the 4th day of July 1900, the plaintiff 
purchased from her, her undivided interest, 1/13, in the reversion 
in seid dower, and took from her a deed for same, a copy of which is 
exhibited with the bill. Mrs. “andana Carroll(nee ieedy) ar 

Selina klliott (nee Leedy) died,without heaving sold end conveyed 
their undivided interests in the reversion in said dower, and each 
leaving children to whom their interests descended. Some of these 


-2> 


heirs of Mrs. Carroll and Mrs. Elliott have sold their interests in 


said 76 acre tract; and J. K. P. Rutherford sold and conveyed all his 





interests in said tract to 7. H. Flanary and 7. H. Flanary to Cher- 
les Rutherfcrd, end Charies Ruthetford to Joseph F. Hohnson and Lir~ 
lie Johnson his wife, and Lizzie Johnson has died and her interest 
descended to her children as set forth in the bill. Dock Carroll, 
one of Mrs. Carroll's children still owns his interest-1/3 of 1/13, 
and John Elliott. one of Mrs. Elliott's children still owns his in- 
terest- 1/7 of 1/13. All of whichis set forth in the bill and not 
contredicted. 

It will be observed that in the deed from J. XK. P. Rutherford 
to T. H. Flanary, the fact is admitted that the interests of some 


of the heirs were outstanding, and Flanary reserves the right to hold 


beck enough of the purchase money to cover these interests. 


fhe answer of defendant, Joseph F. Johnson, undertakes to set 
up some kind of a verbal agreement between J. K. P. Rutherford and 
the plaintiff, contrary to, and in conflict with the deeds between 
the parties. +t is hard to ascertain from the answer just what is 
claimed, but said answer is excepted to, and the verbal evidence at-~- 
tempted to be introduced in behalf of the defense to contradict, or 
vary, or in conflict with, the written contracts between the parties 
as shown the deeds,wes also excepted to ag inadmissible, and this 
position most earnestly insisted upon: In 80th Ve. page 259: Fhe 
Court says, " Where a contract is perfect in itself and its terms are 
clear and intelligible,parol testimony is inadmissible to contradict, 
very, Or materially to affect it by way of explanation”. The deed 
for the 22 1/4 acres of land is a perfect conveyance to the plaintiff 
for the consideration mentioned therein and eannot be contradicted, 
added to, or varied by parol evidence. 

in the case in 82 Va. page 352. ‘The Court says: "Parol evi-+ 
dence is inadmissible to contradict, vary, or add to a written #n-— 
strument". But ads admissible as to the delivery of the deed and the 


payment of the purchase money. In the case here there is no question 





as to the delivery of the deed and no question as to the payment of 
the purchase money, except J. K. P. Rutherford says he does not know 
how the $158.00 ( consideration)happened to be mentioned. The plain 
tiff does imow and states clearly as to the transaction, and 
roberated and supported by the deeds between the parties and th 
ceipt for the w20.00 balance of purchase money. 

In 1O7 Va. page 576. The Court says: " In an action 
recover the consideration of a deed, the consideration actually 
Or promised can be shown by parol to have been other than that 


cited in the deed, or the fact of the payment of the consideration 


agreed may be contradicted, but parol evidence is inadmissible to ale 


ter or contradict the legal import of a deed. ‘the legal import of 


a deed can no more be contradicted by parol evidence than its actual 
expressions*™, 

There is not a scintille of evidence Po Cae written von- 
tracts showing, or tending to show, that the plaintiff was to pur- 
chase the interest of Rosetta A. Leedy, in the 76 acre trect, to com. 
plete his title to the 22 1/4 acres conveyed to him by J. Ke P. Ruths 
erford, uncer a most solemn covenant of general warranty, as show 
by the deed. This sale and conveyance was out of the interests then 
owned by J. K. P, Rutherford. He then owned 10/13 of the reversion, 
and the dower, and there is'no stipuletion or:agreement in the deeds 
that the parties should bpy certain of the outstanding interests, or 
Should not purchase certain of said interests. And if such an egree- 
ment hed been made, or attempted, it would have been invalid, Roset- 
ta A Leedy, and the Carroll children and Elliott children had ea 
right to sell to whom they pleased, and any attempted verbal agree- 
ment between the kutherfords to control that right would have been 
nonsensical. The deeds between the parties are the best evidence of 
What the transaction was, and they are binding end conclusive upon 
the parties. “he defendant's witnesses ,Wygal, Harper, and Grahan, 


in their depositions, when an attempt was made to prove that the 





plaintiff hadadnitted some oral agreement, state that the plain- 
tiff said he relied upon his deeds. And the plaintiff makes flat 
denial in his deposition of any oral agreement such as in sought 

to be shown.pby defendants. And J. K. P. Rutherford in his depo- 
sition shows thet he does not know what he is talking about. He 
either knows very little about the transactions about which he un- 
dertakes to speak, or he wiftfully states falsely as to those trans-= 
ections.“ee how he. contradicted himself about the shares he owned 
and that the plaintiff owned. «te states that at the time he and 
plaintiff traded, the plaintiff owned five shares and bought three 
afterwards. when plaintiff's deed conveys five shares to him and he 
admits and states afterwards that plaintiff was to buy only one 
other share, that of Rosetta A. Leedy'’s. His deposition shows the 
importance of giving to written contracts the weight accorded them 
by law, and of excluding oral evidence intended to contradict, vary 
or alter stch written contracts. He does admit one important fect 
on page #8 of his deposition. ¥he fact he sold and @onveyed to the 


plaintiff the 22 1/4 acres of hand, but the deed shows this, end 


doubtless if he had thought he could successfully contradicted this 


fact, he would have tried to do so. 

It is respeetfully submitted that the plaintiff is en- 
titled to the 22 1/4 acres as conveyed to him by J. K. P. Ruther- 
ford out of the interests then owned by J. Ks ¥- Rutherford, and 
that he is entitled to have the interest purchased by him from Ro- 
setta A. Leedy in the 76 acres laid off adjoining said 22 1/4 acres, 
and to be taken out of that portion of the 76 acres outside of the 
er 1/4 acres, and that Dock Carroll and John Elliott are entitled 
to have their interests, as set forth in the bill, laid off and as- 
Signed to them out of the 76 acres outside of the 22 1/4 acres; and 
that the residue of the tract should be assigned to Joseph Ff. John- 
son and the children of his wife,lizzie Johnson, one moiety to eech 


with s litte estate to Joseph F. Johnson in the moiety assigned to 





his said wife's children; and that plaintiff s right of way as pro- 
vided in his deed from J. KX. P. Rutherford and wife from his house 

to the main road through said real estate be laid down and defined 

in the partition of said land. And in said partition the same should 
be made without any reference to the improvements made on said land, 
either by vhe plaintiff or defendants, Johnson and wife. And that 
the costs of this suit be paid by the parties interested according 


to their respective interests, including an attorney fee of $25.00 


to plaintiff's counsel, except as to the costs of the depositions 


taken on the litigated question, which should be paid by defendants. 
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Supplemental brief cf Geo,i.Cridiin, for 4efendants. 


It is shown by the deposition of Jeserh F, Johnson that 


et the time he was negotiating the 


& 


tract of land, Mo Bo hutherford ‘ete him tnat the tit ti 
* 


cd 


iS good, and there wes nothing agrinst it @xoepy the Niliot 
ond Carroll interests, This statement wes made bi 


ford aiter he clceims to heave irchese é@ hosetta Leedy.sh 


1 


‘ Pa 4 “ 7 =. 4 yo ¢- af 3 ifs tay ty Ae, ° ve . 4 : vw ts ~ . ¢ ~ M = 4 2 a, 2 
and is made to the man ) S nego - & purchase o- 


Aster having msde this statement ¢c Johnson, /~ohngon 


2 3 


dend for himself ané ting as agent for his 


* 
+ 


ne Same, ani it would now be plainly inegui 


allow duutherford to assert any title incons 


> 


presentetion to Jonnson before he,Jchnson, 


} 3 


nad concluded 
rarted with his money, It is ® well esteblisnea 

jaw, recognized and enrorced, in ell courts of 

barred. fron >, assertion of 6 right or title, 

action. or conduct on his part would render its y 


unjust, Or as “ted ditlererntly, 


») 


ment meade, oy the per under such circume 


1¢S ¢iiicacy or contrevert its truth, would. be contrery to justice 


ww 


snd good faith, the result is that such party is debarred from 


asserting eny right cor title in orryosition to ny ri 


fen ecyguired in reliance uron such net or statement, See 


,9 
} 


ns 7a we : t > ry 1%. — Eee ~ 4 “tes ; Tu , ny a as < ; 
rrin, of fqui.See.280,. This is the well Known doctrine cf 


el, And under this. rule, ‘th: 


ae 


estorp a4 party.irom subsevuently set 


t 
és 


r 


fenee it metters not now whether the ststement made by Kutherforé 


to Johnson was true cr untrue, he cannot now he hesra to. set Up a 





different claim, (See Bisp. Prin. a, See, 28282.) 


64 the maker of a note who tells a prosrective asi 


thereor that there is no fefence to it; is ‘es torred to: 


set up one in e suit by such rerson",. 


Admr, v, Thomas 5 Leigh L, 


Acts of defendants in infucing others to vurchase 


wnich had previcusly been conveyed to. defendants themselves, es- 


top them to. .clsim any rights und der seid deed to the prejudice of 


luced to purchase, or those cisiming under. them, 


rurensser acted in sood faith, relying on 


hout notice or knowledge of the conveyance 


GC. & C,Co, Vv .Reoberts,103 Va. 


Cne heving eny interest in or charge on land, knowing 


anotner 1s about to purchase it, who declsres to such person that 


he has no interest in the land, «na that tne one propesing to sell 


has tne absolute rircht to the iand, cannot set up any ownership, 


interest or charge,’ then existing, hostile he right acuuired 


Dy Such purchaser, 


Bote, vV,Swieer’(F,Va,) 2 


coe 


Bodkin v, Arnold (¥W.Va.} So 


d 


16 Cyc. pp. 749-757, 


ote 38 Am, Dec, 631, 


ere Tt 
a» Lids LMdh hos 
eddie bee BS 


the. deed. irom J, K.P, Rutherford 'to T, 8, Flenery was 


made day cf L » osnis deed is © conveyance of 


said 53 3/4 sere trect of lana, by metes 


excepting only the interest 


the whole of ana bounds, 


nld-Z1lliott and Carroll heirs, 


was instituted on the dry of L911, more 
than ten years after the execution of said deed, And the rroof 
shows that said 7, claiming under, by 8nd 
through him, 


heve held the actual, exciusive, oren, notorious, 





continuous and adverse possession of said land, claiming title 
to the whole thereof, subject only to the exceptions in said deed, 
from the date of said deed down to the present time, end for more 
then ten years prior to the institution of this suit, And for 
more than te years prior to the institution of this suit the 


pleintir?, mM, .B, Rutherford, wes the ovner of this snare of Ro» 


setta Leedy, the same having been conveyed to him on the 


of July, 1900, 

" A stranger who takes a conveyance ot the whole estate 
in Fy tract of land conveyed to him by metes and bounds ana enters 
into exclusive possession under such conveyance, claiming title 
to the whole, Saquires at least eolor of title to the whole tract 
even though his grantor was only a tenent of the land, and, after 
the lapse of time necessary to bar an action of Ljectment, has a 
right to rely upon his adversery possessi and is in no sense # 
cO-tenant with the tenants in common of his erantor, 
of chancery has no jurisdiction of a suit for partition by such 
tenents in common, but even if the Court has such jurisdiction, 
the claim of the co-tenant being barred by the statute of limit- 

SUuLt Ghould be dismissed”. 
gonngon et al v, V.C.& 1.00.96 Va.158. 

AS to period of limitation of aetion to recover land 

See 0806 2915-05 ¥. 


Respectfully submitted, 
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Defendants counsel, Mr. Ely, in his brief, tries to impress 
his contention that there was a partition of the 76 acres of land 
between pleintiff and J. K. P. Rutherford, and says that plaintiff 
is asking for a second partition &e. By our Statute,Code Sec.2413. 
No voluntery partition of lands by co-parceners, can be made, ex- 
cept by deed. The fact is, as shown by the two deeds of March 16th 
1891, and the testimony Of the perties, that the plaintiff and J. 
K. 2. Rutherford made en exchange of lands or interests in the 76 
acre tract, upon the terms and at the valuation, sand for the cone 
siderations, stated in said two deeds: «he plaintiff conveying fime 
undivided interests, or shares, in said tract, to daid J. K. P. 
Rutherford and he conveying 22 1/4 acres to plaintiff. 

The plaintiff then owned only five shares, and nine years 
afterwards he bought Rosette A. Leedy’s share, as soon as she be~ 
came Of age, and these six shares are all the pleintiff ever pur- 
Ghased, or owned, or claimed. And J. K. FP. Rutherford, at the time 
of said exchange, owned five shares, as understood by plaintiff. 

We cannot understand why they want to give plaintiff three shares 


more then he cleims or ever ovmed. Counsel for defendants labor 


hard, to sect up some Oral agreement between plaintiff and J. K. P. 


Rutherford in order to defeat the plaintiff in holding his 1/13 
purchased trom Rosetta A. Leedy, but we think that they have utter- 
ly failed for the reasons stated in our first brief. 

Mr. Cridlin's brief on Estoppel and Limitation is ell right 
if it fit the case... Bat, unfortunately for defendants, it does not 
apply in this ease. It will be seen from J. F. Johnson gs denosi- 
tion, on cross-examination on page li, Mr. Johnson says,"plaintiff 
said that Dock Carroll and John Elliotts shares was all there was 


here 





in it that was not bought". ‘this was what was said by pleintiff 
as corrected by the witness, on cross-examination, and he did not 
@isecloim any interest in the lend on account of hig deed from Ro- 
setta A. Leedy, and was not called on to state, and Johnson is pre- 
sumed to know, what was outstanding as his vendors knew, and ex- 
cepted certain interests in their deeds. Johnson was not buying, 
but was trying to sell, and there is nothing showing that the pur- 
chaser was mislead by any statement made by plaintiff. No sale 

was made. And plaintiff's deed from Rosetta A. Leedy was on re- 
cord. 

The deed from J. K. P. Rutherford (J.F.J.#1) to T. H.Man~- 
ary does not except,only, the interests of said Elliott and Carroll 
heirs. It contains this exception: “And it being admitted that 

J. Ke. P. Rutherford has not as yet secured deeds from some of 
the heirs of Joel Leedy,Dee. it is agreed that the said 7. H.FMlan- 
ary shall hold a sufficient amount in his hands out of the last de~ 
ferred payment to compensate him in securing the title from said 
heirs". Doubtless Rosetta A. Leedy’s interest was one he had in 
mind, aS well as the Carroll and Elliott interests, but the plein- 
tiff purchesed Rosetta A. Leedy*s interest as he had a right to do. 


As to the Statute of Limitations. 


It is true that thet plaintiff purchased Rosetta A.Leedy's 


interest,July 4th 1900, being her interest in the dower that de- 

scended to her as an heir at law of Joel Leedy,deceased. This, of 
course, was her interest in.the reversf#on in said dower, as no in- 
terest in the dower could or did descend to her as such heir. And 
the plaintirf was not entitled to possession, or to bring his suit, 
under thet ceed until the death of thw widow,Elvira Leedy, which, 

according to the proof, occured only about three years ago. And no 
limitetion ran against anyone interested in said reversion, and nco- 


hed 
one,so interested,a right to sue, until after her death, if it could 
A 


A 





yun at all, ewen then, under the ciréumstances of this case,against 
a coparcener in possession, In 4th Gratton pege 16, the Yourt says: 
" The possession of one coparcener or tenant in common being the 
possession of all, none in possession of the vhole subject can avail 


themselves of such possession, as a defense under the statute of lim 


ifations, egainst the rest,without an actuel disseissin or ouster 


i 


7 
or their coparceners or tenants". And the statute of limitations 


in no manner invoked, or plead, or set up in defendants' answers. 
Im ed seigh page 6, the Court says: " The Statute of Limitetions 
cannot be insisted on in Kauity without being plead, or in some form 
relied on as a defense, in the pleadings". We consider plaintiff's 
right to partition under his deed from Rosetta A. +eecy clearly es- 
tablished. 


kKespectfully, 
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And an affidavit having been made and filed that the defendant. Se 


O20 fe Carratl. AAL, 


not resident? of the State of Virginia, it is ordered that. 
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Ghe Commonwealth of Virginta, 
To the Sheriff ‘of the County of Lee, Greeting; 


Va 
e WE COMMAND YOU, ys summon ios A 
i 


s 


to appear of Clerk’s office of the Cipeuit Court of the County of Lee, at rules to be held for the said court, on 
Sys 


the == ___-Monday in 


And have then there this writ. Witness, H. C. T. EWING, Clerk of our said Court, at the court -house, 


L974 : A“ 
day of . LA asvlty 191 Ja _,and, 1 J ale hear of the Co mmonwealth. | a ; 


A Copy. Teste: eo OEE OS: 


Clerk 


Clerk 
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TS if: Publication. —_— apie 


In the Clerk’s Office of the Circuit Court. | 
a of the county of Lee, onthe 6th. 
day of July, 1911. r 
_M. B, RUTHERFORD, Plaintitt, =" 
against | see LF 
JOSEBH F. JOMNSON et at,Defondants |! 
In chancery. 

The object of this suit is to partition | | 
the land in the bill mentioned among __ 
‘the parties entitled thereto, it being a | / 
portion of the Joel Leedy iand. And an 
allidavit having been made and filed |: 


|| that the defendants, John Elliott~ an | 


Dock Carroll, are not residents of the 
S:ate of Virginia, it is ordered that they | 
do appear heré within fifteen days after | 


‘due publication hereof, and do what| 


niay be necessary to protect their ius | 
terest in this suit. And itis further | 
ordered that a copy hereof be published | 


cace a week for four successive weeks | 


Jin tho Jonesville Star and thata copy | 


be posted atthe front door of the Court 


nonse of this seo itty as prescribed by | | 


i | Ww, PAR 


} 
So 


A bap y—Tegte: | | 
H.C. Tf. EWING, Clerk. 
By M. E. FLANARY, D. Go { 
AF AMES WwW. et P a 


wes vie na 


a et 


of The Jonesville Star, a weekly newspaper 
published in the county of Lee, state of Virginia, 
do hereby certify that the e.closed notice was 


published in said paper once a week for four 


successive ks, commencing on the_ Sa. 


echo ey 








